2. SEPTEMBER 11 ISSUES

2. A.   Status of  SEQ CHAPTER \h \r 1Federal Funding to New York City 

           in Response To the Terrorist Attack of September 11, 2001 TC \l1 "
Summary TC \l1 "
The federal government provided approximately $15.5 billion in appropriated funds and an estimated $5 billion (over 10 years) in tax relief in response to the attack on New York City, for a total of $20.5 billion.  

The City is grateful for the assistance.  However, in order to understand the City’s requests – particularly its homeland security requests – it is important to understand who received the assistance, what the assistance was for – and what it was not for – and the relation of the amount of assistance compared to the losses suffered.

The assistance overwhelmingly went not to the City government itself, but to others who suffered losses.  The funds that did go to the City went to reimburse the City for expenses it incurred as a result of the attacks.  The City of New York was eligible to make direct claims for reimbursements of disaster-related costs only through FEMA’s Public Assistance program.   The City’s claims have totaled approximately $3.5 billion.  Although the City estimated substantial losses in tax revenue of almost $3 billion in the 2002 and 2003 City fiscal years directly attributable to the attack and independent of the economic slowdown, the City did not receive any federal funds as a result of these lost tax revenues.  While some have argued that it is impossible to link the loss of these revenues to the terrorist attack, the General Accounting Office issued a report on July 26, 2002 reviewing these estimates and noted that the tax revenue loss estimates for 2002 “appear to reasonably approximate the impact of the terrorist attacks on tax revenues”.  

In addition, the General Accounting Office has reported that the losses on September 11, 2001 were estimated at $80 billion, only about half of which was insured (GAO-03-1033), leaving approximately $40 billion in uninsured losses.

The City has already received almost all claims filed and currently eligible to be reimbursed, excluding the $1 billion insurance fund.  There are ongoing discussions between FEMA, the City and contractors regarding this insurance.  Inequitably, a possible FEMA interpretation may thwart coverage of all debris removal claims as intended by Congress in the legislation (See Providing Insurance Coverage for Debris Removal at Ground Zero, this Chapter, Section H.).  A large portion of the balance of Public Assistance funds have been earmarked for transportation improvements for a new transit hub in Lower Manhattan, and will be provided to the appropriate entity when the expenses occur.  There is, however, concern that a significant portion of the tax relief provided may not be realized before the provisions expire because of the slow economy after September 11.  (See, Extension of and Modifications to Liberty Bonds, this Chapter, Section C, and see Extension of General Obligation Advance Refunding Authority, Section D.)  

In addition to the $5 billion Liberty Zone Tax Incentive Package, the relief included over $3 billion in Community Development Block Grants for economic development, almost $2 billion to the US Department of Transportation for downtown transit upgrades, and over $8 billion to FEMA for transit improvements, individual and family assistance grants and the public assistance program.  The recipients of the funds include businesses and individuals, hospitals and other nonprofit organizations, the Port Authority of New York and New Jersey, the State of New York, and the City of New York. 

The funds were provided through existing federal programs and were appropriated in two statutes, P.L. 107-38, enacted on September 18, 2001, and P.L. 107-206, enacted on August 2, 2002.  The tax provisions were contained in P.L. 107-147, enacted on March 9, 2002.  

P.L. 107-38 TC \l2 "
This bill provided $40 billion in response to the terrorist attacks of September 11, 2001, including funds for disaster recovery activities and assistance related to the terrorist acts in New York, Virginia, and Pennsylvania, as authorized by law.  The funds in the bill were to be allocated among federal programs either by the President, under limited authority, or by the Congress in a later bill.   

The President allocated approximately $3.0 billion for assistance in response to the attack on New York City.  In addition, the Congress allocated, from the funds appropriated in P.L. 107-38, $7.2 billion for assistance in response to the attack on New York City in P.L. 107-117, enacted January 10, 2002.  In total, approximately $10.2 billion was allocated for assistance in response to the attack on New York City from the amounts appropriated in P.L. 107-38.  

P.L. 107-206 TC \l2 "
The Fiscal 2002 Supplemental Appropriation, enacted on August 2, 2002, contained an additional $5.4 billion in appropriations for assistance in response to the attack on New York City.

P.L. 107-147 TC \l2 "
This tax bill included approximately $5 billion in tax relief over 10 years for assistance in response to the attack on New York City.  These provisions included tax incentives for businesses in the Liberty Zone in lower Manhattan, the authority to issue tax-exempt private activity bonds to assist in the economic recovery of New York, and the ability of the City to advance refund some of its debt, allowing it to take advantage of lower interest rates.

F SEQ CHAPTER \h \r 1unds Appropriated in Response to the Attack on New York City
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Tax Provisions – Liberty Zone
$  5,029 million (over 10 years)


Expanded Work 
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$20,577.35 million

2.B. Improve Liberty Zone Tax Benefits

Proposal:  The City urges Congress to revise the Liberty Zone Tax benefits (other than Liberty Bonds and Advance Refunding) to allow the value of the benefits to be used for public infrastructure in Lower Manhattan.

Background:  A few months after the September 11 attacks, Congress provided $5 billion in tax benefits as part of the post-September 11 assistance to New York to help in the rebuilding and economic recovery of Lower Manhattan.  The assistance included provisions relating to tax-exempt financing, benefits related to private investment and tax credits for employment.  However, because of the slow recovery in Lower Manhattan, much of these tax benefits have not been used and may not ever be used.  The City estimates that approximately $2.6 billion in tax benefits (other than tax-exempt bond provisions) remain unused.  In addition, as planning for Lower Manhattan has progressed, a consensus has been reached that the best way to achieve economic recovery in Lower Manhattan is to invest in public infrastructure that will provide the private sector with the environment in which it can succeed. 

The City proposes that the existing tax benefits (other than the tax-exempt bond provisions) would be replaced with a provision modeled on the Low Income Housing Tax Credit (LIHTC).  The City and the State would be allocated a fixed amount of tax credits that could be used against federal income taxes, with half the amount under the control of the Mayor and half under the control of the Governor. 

The credits would then be syndicated (as is done with the LIHTC) to taxpayers (in or outside of the Liberty Zone) with the proceeds from the syndication being used to fund public works projects in Lower Manhattan  (e.g., transportation projects in or connecting to Lower Manhattan).

The total amount of the tax credits would be determined by the amount of the unused portion of the Liberty Zone tax benefits.  

Liberty Zone Tax Provisions (excluding tax-exempt bond provisions)





Original Estimate

Amount remaining

Work Opportunity Tax Credit

$   631 million


$   528 million

Bonus Depreciation


$1,568 million


$1,461 million



Replacement period


$   318 million


$   254 million

Leasehold Improvements

$   595 million


$   377 million 

Sec. 179 Expensing


$     37 million
    (Amount remaining not estimated)

Total




$3,149 million


$2,620 million
2.C.  Extension of and Modifications to Liberty Bonds.
Proposal:  The City urges the Congress to extend the authority for the City and the State to issue Liberty Bonds for 5 years and to provide flexibility in the use of the bonds to ensure that they will be used by the end of the extension.

Background:  As part of the nation’s response to the attack on New York City that occurred on September 11, 2001, Congress authorized the City and State of New York to issue $8 billion in tax-exempt bonds ($4 billion each) to help finance the rebuilding of the New York City economy.  These bonds represented $1.2 billion of the $20 billion assistance provided to New York City in response to the attacks.  $1.6 billion dollars of the bonds could be used for residential rental housing in Lower Manhattan.  In addition, in recognition that the economy of the entire City was affected, $2 billion could be used for certain commercial projects outside of Lower Manhattan.   The bonds had to be issued prior to December 31, 2004.

Because of the generally weak economy, approximately $5.7 billion of the $8 billion authorized will remain unused on December 31, 2004.  

Therefore, in order to ensure that the Liberty Bonds can be used in full, the Mayor and the Governor have written to Congress to urge extension of the authorization to issue Liberty Bonds for 5 years, to December 31, 2009.  In addition, they urged Congress to provide more flexibility in the use of the bonds.  They proposed increasing the allocation available for housing from $1.6 billion to $3 billion and to provide an exception to the minimum 100,000 square-foot requirement for smaller electric generating projects, although there may be other ways to provide flexibility.

The President has proposed extending the period for the issuance of Liberty Bonds to December 31, 2009 in his 2005 budget.  The Joint Committee on Taxation has estimated the cost of  the extension at $451 million over 10 years.

2.D.  Extension of General Obligation Advance Refunding Authority
Proposal:  The City urges Congress to extend the ability of the City and the State to advance refund general obligation bonds.

Background:  As part of the nation’s response to the attack on New York City on September 11, 2001, the Congress authorized the City and State to advance refund $9 billion of general obligation bonds ($4.5 billion each for the City and the State).  Much like refinancing a mortgage, advance refunding allows a state or local government to take advantage of lower interest rates and reduce payments it makes on general obligation bonds, which are bonds issued for governmental purposes, such as building schools and roads.  Normally, a general obligation bond can be advance refunded only once.  However, in order to assist the City and State of New York in recovering from the effects of the attack, Congress permitted one additional advance refunding for a limited amount of bonds.  This authority to advance refund bonds represented $900 million of the $20 billion assistance provided to New York City in response to the attacks.  

Since the enactment of the advance refunding legislation in 2002, the City has implemented a total of nine refunding issues and has an additional one planned for April 2004. These ten refunding issuances included a total of $3.2 billion of bonds, which were otherwise not advance refundable a second time, but that could be refunded using the legislation. Of the remaining $1.3 billion in authority, the City expects to use about $700 million before the current expiration date of the provision, December 31, 2004, which would leave $600 million unused.  The refunding issues generated over $500 million of budget savings for the City between 2002 and 2005. 

Unfortunately, because of the size of the City’s ongoing capital program, over $4 billion a year, the City will not be able to use the full $4.5 billion in advance refunding authority before December 31, 2004.  The capital markets can only absorb in an orderly and efficient manner so much debt from any one issuer and the City could not both conduct its ongoing capital program and advance refund the full $4.5 billion.  Adding too many refunding issues in a year will saturate the bond market and result in higher funding costs for the City. Extending the legislation beyond December 31, 2004 for another 5 years would give the City more time to place its refunding issues and more effectively utilize the remaining $600 million of advance refunding capacity.  
2. E. Mental Health (Project Liberty)– Post 9/11
Proposal:
The City urges Congress fund, at a minimum, four more years of mental health care for NYC’s first responders

Background: 
New York State Office of Mental Health’s Regular Services Program receives FEMA funding through SAMHSA for a Crisis Counseling Assistance and Training Program grant known as Project Liberty.  Project Liberty’s overall goal has been to alleviate the psychological distress that large number so New Yorkers have experienced as a result of the World Trade Center disaster, by providing effective, community-based, disaster mental health services that help individuals recover from their psychological distress and regain their pre-disaster level of functioning.

NYC requested that the State submit to SAMHSA and FEMA no cost extensions for two of the Project Liberty recipients:  FDNY and NYC Department of Education.  The Department of Education needed an extension in order to use a full school calendar year for the program.  A no cost extension for the Department of Education has been granted through June 2004 when the school year will end.  Similarly, the FDNY also requested a no cost extension through June, which was also recently approved and are seeking one more no cost extension through September 2004 – the end of the federal fiscal year.

Beyond September 2004, FEMA is unable to provide funds to New York for Crisis Counseling and Training Program.  However, there is a continued need for mental health services for the FDNY and their families and NYC’s first responders.

The FDNY community continues to shoulder enormous psychological burdens in the aftermath of the 9/11 attacks on the World Trade Center.  For FDNY personnel, the grief associated with the loss of 343 “brothers”, the horror of the gruesome recovery mission, the anxiety of coping with survivor guilt, and the strain of tending to the needs of bereaved family members continue to extract an extraordinary toll.  For the family members of the deceased victims, the suffering continues as they contend with the stress of managing the private grief caused by a very public event.

Mental health experts agree that the severe trauma experienced by the FDNY community is likely to have long-term consequences. While a definitive assessment of the psychological impact of 9/11 is years away, the following presents a worrisome indication of how FDNY personnel may be affected:  

· Research has shown that those who are most at risk for severe traumatic stress reactions are those who have experienced the greatest magnitude of exposure to the traumatic event.

· Studies have also indicated that deliberate violence creates longer lasting mental health effects than natural disasters and often leads to feelings of anger, frustration, helplessness, fear and a desire for revenge.

· The identification and removal of casualties has been shown to be particularly traumatic and associated with higher rates of stress. 

· According to a report published by the U.S. Department of Justice, five years following the Oklahoma City bombing as many as 20 percent of rescue workers and volunteers were still likely in need of help dealing with the psychological impact of the event. Responding to Terrorism Victims: Oklahoma City and Beyond- US Department of Justice, October 2000 http://www.ojp.gov/ovc/pdftxt/NCJ183949.pdf.

Ensuring that those who are called upon to make split-second life or death decisions in an emergency are afforded appropriate mental health services is a critical public safety issue in this age of heightened threat alert.  The FDNY requires a dependable, flexible Federal funding stream to plan effectively and continue providing sufficient mental health services.  

The FDNY seeks a commitment of Federal funding from an appropriate agency for a minimum of 4 years, through 2008.  This timetable would be comparable to that of Project Heartland, the mental health initiative established in the aftermath of the Oklahoma City bombing.  Project Heartland was federally funded through FEMA for three years and continued for an additional four years through the Department of Justice’s Office of Victims Services.

The FDNY received $5,206,000 from Project Liberty this past year.  The following federal funds are needed for the continued mental health care of the FDNY: 

Yr 2005

$5,688,737

Yr 2006

$5,859,399

Yr 2007

$6,035,181

Yr 2008

$6,216,236
These funds will be matched annually with funds from the International Association of Firefighters ($1.2 million annually) and FDNY ($3.16 million to $3.86 million annually). See also, World Trade Center Health Registry – Chapter 9, Section Y

2.  F.  Federal Legislation on Memorials in New York City
A. Proposal:  The City opposes any legislation that adds complexity to the efforts to design and build a memorial at the World Trade Center site.  Specific legislation the City opposes include: the World Trade Center Historic Study Act, H.R. 3471 and the World Trade Center National Memorial Act, H.R. 1364.

Background: The City is opposed to any legislation that would create additional governmental boards to advise on the design and construction of the Memorial to be built in memory of those lost on September 11.  The City is also opposed to any requirement that there be Congressional review of such designs and construction. 

B. Proposal: New York City supports the need for a national memorial at the recovery site located at Fresh Kills in honor of those killed at the World Trade Center on September 11.

Background: Federal, State and local levels of government have expressed interest in the creation of a memorial at the Fresh Kills landfill to honor the final resting place of some of those lost in the September 11, 2001, World Trade Center attacks.
2.G.  Changes to the Stafford Act to better respond to terrorist attacks.
Proposal:  The City urges Congress to revise the Stafford Act, which governs assistance provided in response to a disaster, to allow the Federal government to better respond to terrorist attacks.

Background:  After the attack on New York City on September 11, the Federal Emergency Management Agency (FEMA) provided assistance to the citizens and businesses of New York.  FEMA also reimbursed the City for damages and for expenses the City incurred in its response to the attack. For all of the President’s, the Congress’ and FEMA’s efforts, we are eternally grateful.

This FEMA assistance was provided under the Stafford Act, which governs Federal disaster assistance.  The Stafford Act, however, was designed to respond to natural disasters, such as fire, flood, earthquakes and hurricanes.  It was not designed to respond to terrorist attacks.  FEMA was remarkably efficient and flexible in providing assistance, given the constraints of the Stafford Act.  Even with FEMA’s efforts, however, there still proved to be a need for Congressional action to provide reimbursement for some of the expenses the City incurred. This would avoid in the future the need to quickly agree on a set amount and then design a response within that amount before all the details necessary for a response are known or knowable.

As a result of the City’s experience, we have identified several areas where we believe that the Stafford Act should be amended so as to better provide assistance in the event of another terrorist attack.  

First, costs incurred as a result of an attack, even if they are incurred elsewhere than at the site of the attack, should be reimbursable.  New York City was a direct target as was the Pentagon and the District of Columbia; and as a direct target, the City needed to take action immediately by heightening security in all parts of the City.  Prudence demanded that the entire City needed to be shut down, bridges and tunnels into Manhattan needed to be closed, subway lines and railroads needed to be suspended and security at the United Nations and other key locations was immediately heightened.  These costs were incurred directly as a result of the City being a terrorist target.   However, the Stafford Act does not recognize these expenses as eligible reimbursements since these additional expenses did not occur at the actual site of the “disaster”.  While FEMA worked to interpret the act as broadly as possible, under the narrow confines of the Stafford act, FEMA could not grant reimbursement.  It took a special act of Congress to allow FEMA to provide reimbursement to the City of New York for these costs, which would clearly not have been incurred but for the terrorist attacks.  

Second, a government’s lost revenue, including property taxes and business and individual income taxes (where applicable), lost directly as a result of the physical destruction of privately-owned facilities, as well as sales and other taxes and fee revenues lost as the result of a catastrophic or terrorist disaster should be reimbursable.  Currently the Stafford Act does not allow FEMA to provide any reimbursement for lost tax revenue to local governments.  While a Community Disaster Loan Program currently exists, the loan amount is capped at only $5 million – not even a fraction of the costs associated with such a large terrorist attack in a major metropolitan city.  Since the Stafford Act does not accommodate this very real need for disaster-stricken local governments, the people of the City and State of New York have been forced to shoulder these additional financial burdens caused by an act of war.  The City estimated substantial losses in tax revenue of almost $3 billion in the 2002 and 2003 City fiscal years directly attributable to the attack and independent of the economic slowdown.  The General Accounting Office issued a report on July 26, 2002 reviewing these estimates and noted that the tax revenue loss estimates for 2002 “appear to reasonably approximate the impact of the terrorist attacks on tax revenues”.  

Third, federal indemnification should be provided for local governments (and their agents and contractors) for prudent actions (such as debris removal) taken in response to a catastrophic or terrorist disaster.  This is especially important in disasters, such as the attack that occurred at the World Trade Center (WTC), where there are significant environmental concerns.  One of the most complex obstacles to full reimbursement under the Stafford Act encountered by the City involved environmental liability as it relates to debris removal.  Immediately after the attacks on September 11th, the City responded by deploying police officers, firefighters, EMS workers and other employees to the site for rescue, recovery and debris removal.  At the same time, the City contacted four construction management companies to aid in its efforts.  These companies, along with dozens of sub-contractors, acted with a sense of patriotism, and worked without contracts, insurance or indemnity. This response by the municipality and its contractors were immediate and necessary, and all parties took substantial risks.  In order to protect against liability for the City and its contractors, the City sought to obtain insurance in the private market, but, because of the great dangers of the disaster site, virtually no insurance was available.  The City and its contractors accordingly sought legislation providing for federal indemnification of these claims, but without success.  Finally, as a result of Congressional action, FEMA set aside approximately $1 billion for a “captive” insurance company to protect the City and its contractors from claims relating to the debris removal process.

Fourth, the City urges Congress to amend the Stafford Act’s current disaster response program so that the mental health component of FEMA's program can better meet the needs of victims of terrorist attacks, and to provide funding to strengthen the long term local mental health systems to better respond to future disasters.  New York City's FEMA‑funded Project Liberty program was able to provide crisis counseling and outreach education and subsequent brief clinical intervention services to more than 900,000 New Yorkers for two years following the September 11, 2001 terrorist attacks.  We now know that the ramifications of terrorism are more widespread, pervasive and longer‑lasting than the effects of typical natural disasters such as floods, earthquakes, and hurricanes.  We also know that the most prevalent consequences of terrorist attacks are psychological in nature
Specific problems that New York City's Project Liberty program encountered included the Stafford Act prohibition of reimbursing for mental health treatment and the extremely short term nature of the counseling that is permitted.  For most people, a few sessions are sufficient, but for a significant portion of our population, particularly those directly affected by the tragedy or who have been victims of other terrorist attacks, more intensive, longer term clinical intervention was needed.  Project Liberty staff also encountered a need for case management services, particularly for the first responders.

There is also the need for long-term strengthening of the mental health system so that it can better respond to future disasters, including terrorist attacks, including funding for the development and implementation of mental health disaster response training initiatives for mental health providers. 

In addition to the four major proposals above, the City also recommends a series of other changes to the Stafford Act.  
1. Provide reimbursement for increases in costs of normal operations that result directly from the disaster.

Many agencies incurred substantial increases in operational costs, which FEMA could not easily reimburse because the costs were not incurred responding to the disaster itself.  A prime example is the forced overtime for correction officers, teachers, and others who could not leave posts until relieved by replacements or guardians/caretakers who were delayed by the significant travel restrictions/impediments caused by or imposed as a result of the disaster.  Similarly, increased costs caused by forced relocation of operations and forced reliance on alternate communication technology (cell phones, Blackberry units, etc) were deemed ineligible.

2. Expand what entities are covered under the Public Assistance Program to include privately owned utility providers or other private providers of services related to critical infrastructure.

Extraordinary costs borne by Verizon and other private utility providers in NYC were ineligible for any public assistance.  Exclusion from any government aid could potentially jeopardize the existence of such companies, and thereby jeopardize the continuation of vital services. 

3. Streamline the process for obtaining Individual Assistance. After the attacks of September 11, the Individual Assistance program ultimately helped many people.  However, there was confusion about eligibility, delays in processing, and considerable documentation required.  The program should be examined to reduce these impediments to assistance.

4. Reestablish the Mortgage and Rental Assistance Program as it existed prior to

amendments passed into law under the Disaster Mitigation Act of 2002 (PL 106-320).

Congress repealed the Mortgage and Rental Assistance Program under FEMA.  However, the experience of the September 11 disaster was that such assistance was necessary and it was provided through extraordinary measures waiving the requirements of other programs.  The FEMA program should be reinstated.

5.   Re-examine Public Assistance Program eligibility requirements of private nonprofit organizations.

Significant public services are provided by these organizations.  While those performing services under contract with a government may be eligible for aid where the eligible government sponsors the claim, others have no entrée to the program.  If they are not eligible for any government assistance, the vital services they provide could be discontinued when they are most needed. 

6.  Expand eligible costs to include straight time labor for Category A (Emergency Protective Measures) work under the Public Assistance Program as well as ANY incremental cost associated with the disaster-event.

Currently the Stafford Act precludes the reimbursement for work done by government employees during their standard work hours, regardless of the fact that dedication to response and recovery efforts precludes the completion of other work.  For New York City, Congress specifically granted eligibility for reimbursement for such costs; however, such extraordinary legislation should not have been necessary.  Additionally, any reasonable costs which would not have been incurred by the government “but for” the disaster – such as prudent security measures, prudent health and safety measures, and increased operating costs, should also be reimbursable.

7.  Relax insurance provision requirements for local governments following disaster declarations such that local governments can be considered "self-insured," similar to that which is afforded to State governments. 

FEMA regulations state that any equipment replaced by local governments using funding from the Public Assistance program must thereafter be insured commercially against similar losses.  States are exempt from this requirement, as they may be self-insured, but large local governments like NYC (with a budget larger than most states) are not exempt.  Moreover, the high cost and low availability of insurance for terrorism events makes this requirement - presumably intended to bolster flood insurance programs – untenable for terrorism events. 

8. Allow the incremental local match to be eligible for FEMA reimbursement where education, social services and other partially federally-funded programs with mandatory local contributions incur substantially increased costs as a direct result of a catastrophic or terrorist disaster, notwithstanding the general prohibition against using other federal funding for the local match – One example would be the local share of the increased Medicaid costs caused by the disaster. The additional costs of such programs caused by the disaster should be reimbursable by FEMA.  The local governments are often not in a position to bear those increased costs.  

9.
Assigning the Environmental Protection Agency and the Centers for Disease Control to coordinate all data collection, monitoring and dissemination of analysis regarding the release of pollutants and contaminants, including biological agents, into the environment as a result of the disaster; requiring FEMA to consult with EPA and CDC within 24 hours of a disaster – Environmental problems often accompany disasters and could be especially severe in terrorist attacks.  The response should be swift and the lines of responsibility clear.  The Stafford Act should assign responsibility to EPA and CDC, the federal agencies with the expertise in the area of biological contamination and environmental quality and require prompt consultation by FEMA.

2. H. Providing Insurance Coverage for Debris Removal at Ground Zero
Proposal:  The City urges the Department of Homeland Security to approve insurance coverage for all debris removal activities, even those that may be held by courts to be covered under section 408 of the Air Transportation Safety and System Stabilization Act.

Background:  Beginning on September 11, the City of New York and its private debris removal Contractors removed the massive debris created by the attack on the World Trade Center.  It proved impossible, however, for the City or the Contractors to obtain insurance for almost all of the risks associated with the debris removal.  In response, Congress directed that $1 billion of the funds previously appropriated to the Federal Emergency Management Administration (FEMA) in response to the attacks be used to create a captive insurance company to cover “claims arising from debris removal” at the World Trade Center site.  This specific language (which is contained in the FY 2003 VA-HUD appropriations and is reproduced below as Attachment A) was adopted to make sure there would be no gaps in coverage for debris removal-related lawsuits against New York City or its Contractors.

Congress also included language in the Statement of Managers excluding from the coverage any “claims arising from the terrorist-related aircraft crashes of September 11, 2001 (liability for which is governed and limited by Section 408 of the Air Transportation Safety and System Stabilization Act)”.   See Attachment B below.  This language was intended only to stress that claims arising from the direct impact of the aircraft crashes and collapse of the buildings would not be covered, not to limit coverage of claims related to debris removal.  All lawsuits arising from the debris removal were intended to be covered by the insurance. 

However, under a court decision subsequent to the enactment of the FY 2003 VA-HUD appropriations, a great number of debris removal cases will probably be governed by Section 408.  Excluding such cases from coverage could improperly expose the City to hundreds of millions of dollars of uninsured debris removal lawsuits and the Contractors to literally unlimited liability.  

Therefore, the Department of Homeland Security should ensure that the documents that create the captive insurance company make it clear that coverage is to be provided for all debris removal cases, even those governed and limited by Section 408.  Doing so would ensure that the insurance conforms to the Congressional intention not to exclude from coverage any debris removal-related cases, even if they may be considered to be governed and limited by Section 408.

In addition, some of the contractors have documented expenses for debris removal activities performed at the World Trade Center site through August 30, 2002.  Accordingly, the period of time covered by the insurance should extend through that date.  




Attachment A 

Excerpt from H.J. Res. 2, Consolidated Appropriations Resolution, 2003.  Passed Congress February 13, 2003.  On Feb. 20, 2003 signed into law as PL 108-7. 

The provision of this legislation relating to WTC insurance is as follows:

Notwithstanding any other provision of law, including sections 403 and 407 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act (43 U.S.C. 5170b and 42 U.S.C. 5173), the Federal Emergency Management Agency is directed to provide, from funds appropriated to the Federal Emergency Management Agency for disaster relief for the terrorist attacks of September 11, 2001, in Public Law 107-117, up to $1,000,000,000 to establish a captive insurance company or other appropriate insurance mechanism for claims arising from debris removal, which may include claims made by city employees.

Attachment B

Excerpt from H.J. Res. 2, Consolidated Appropriations Resolution, 2003 

Conference Report, H.Rep.108-010 

The Conference Report relating to the WTC captive provision is as follows:

The Federal Emergency Management Agency (FEMA), or its successor, is directed to provide, from the Disaster Relief Fund, for the response to the terrorist attacks of September 11, 2001, up to $1,000,000,000 to establish a captive insurance company or other appropriate insurance mechanism.  The insurance will provide the City of New York and its debris removal contractors with coverage for claims arising from debris removal performed after collapse of World Trade Center (WTC) buildings on September 11, 2001, including claims brought by City of New York employees.  This liability insurance may not cover those claims arising from the terrorist-related aircraft crashes of September 11, 2001 (liability for which is governed and limited by Section 408 of the Air Transportation Safety and System Stabilization Act (49 U.S.C. §40101)), or any actions or events prior to or including the September 11, 2001 collapse of the WTC buildings.  Further, this liability insurance may not cover payments claimed by the City of New York for workers compensation, or disability or retirement benefits.  The contribution of the Federal government to this insurance mechanism shall not exceed $1,000,000,000.  Obligation of funds under this provision will be contingent on FEMA’s prior review and approval of proposed insurance terms, conditions and scope of coverage.  The State of New York will report not less than quarterly to the Committees on Appropriations and FEMA regarding the expenditure of and investment earnings from the funds. 

2. I.  September 11 Family Humanitarian Relief – See Chapter 12, Section G.

2. J.  Taxability of September 11 Grants – See Chapter 13, Section I.

2. K.  World Trade Center Health Registry – See Chapter 9, Section Y

